
a a p z e r  13 : OPZULIIOXS 
(By Division of State  Lands ) 

By m y  of contrast  t o  the d e f i c i t s  shown t o  ex i s t  i n  the Ilegistrars'  
offices,  operations in the Recorders' offices indicate a healthy condi- 
t i on  generally. A lnvnber of counties could not supply the W o r m t i o n  
desired, but of those who did so prac t ica l ly  a l l  were able  t o  show an  
excess of fees  received over a l l  costs  involved. This excess increased 
with t he  volume of business. I n  s o w  cases it has resulced from the adop- 
t ion  of the  photographic system. S t a t i s t i c s  for several  counties follow. 

LOS Angeles 

San Bernardino 

San Diego 

San Francisco 

Year - 
19L5 
19h6 
1947 
1948 
19h9 
19h5 
19h6 
19117 
19L8 
19h9 
19L5 
l9h6 
19h7 
19h8 
19L9 
19b5 
1916 
19h7 
19h8 
1949 
1945 
19b6 
1947 
19h8 
19L9 
19h5 
19116 
1947 
1948 
l9S9 

Fees - 
Total 
Costs - 

Number of 
Documents 
Recorded 

87,563 
115,272 
l l l ,658 

98 ,L55 
93,715 

622,oO3 
827,0110 
877 ,1109 
8W,839 
79h,306 
56,805 
80,591 
88J.167 
83,933 
76,382 

113,537 
137,7hh 
136,UO 
128,5L7 
123,381 
127,105 
107,81h 

98,725 
87,760 
91,539 
17,hOh 
22,197 
19,3LO 
17,064 
16 ,l3L 

Number of 
bployees 
i n  1950 

36 

1150 

27 

25 

28 

10 



As a matter of i n f o m t i o n  the faes  t o  be c.hrgec! and collected Sy 
the  Recorder a r e  a s  inaicated below: 

FELS TO BE CHGtGFZ AN3 C O U C T Z  BY Tfli COilitTY ~ W B i C i i i  (Db.:itti&S 
PaLITICAL COiE AND G ~ ~ ~ * i i r ; ; N T  COgE OF G%LIk-ORliLi 19&7 & 19b9 

SUl'PMrdEWP, SECTIOijS 2736W2738'2) 

Sec. 27360. FEES TO BE C&RGZD AND COLLECTED. For services perfomed by 
him, the county recorder s h a l l  charge and col lect  the  fees f ixed i n  t h i s  
a r t i c l e .  (~dded  by S ta t s  19&7, ch h ~ h ,  Sec. 1.) 

Sec. 27361. Ri;COR&TtON. The f ee  f o r  recorcling every instrument, paper, 
or notice required by l a w  t o  be recoraed is t en  cents ($0.10) a fo l io .  
(~dded  by S ta t s  19&7, ch h2h, Sec. 1.1 

Sec. 27362. INDEMNS. The fee  f o r  indeeng every ins t rment ,  .p.wr, or 
notice i s  ten  cents ($0.10) for each name. (~dded  by Stats  1?&7, ch &2&, 
Sec. 1.)  

Sec. 27363. FILING. The f ee  f o r  f i l ing every instm-aent, paper, or notice 
f o r  record, and making the necessary en t r ies  thereon i s  one do l la r  ($11, 
except t h a t  the min2num fee  for  f i l i n g  for  record, recording, ixdexinz and 
making the necessary entr ies  on any writ ten ins t rment ,  paper or  notice, 
except as  otherwise provided by lax, i s  one dol lar  ($1). (~d3ed  by s t a t s  
19&, ch L2l4, Sec. 1; Amended by l a t e r  a c t  passed a t  same session, S t a t s  
1%7, ch 8&, Sec. 2.).- 

Sec. 2736&. CHITIFICiTrS UIEJA~ SZiL. The f ee  f o r  each ce r t i f i ca t e  under 
sea l  i s  f i f t y  cents ($0.50). (Added by S ta t s  1%7, ch b2L, Set. 1. ) 

Sec. 27365. COPIiS OF BIRTH, DEATH OK U R F U G E  CFEtTIFICIITS. The f ee  f o r  
any copy of a b i r th ,  death, or  lnarriage cer t i f ica te ,  when the copy i s  made 
by the recorder, is the sane a s  is payable t o  a s t a t e  or l o c a l  r eg i s t r a r  of 
v i t a l  s t a t i s t i c s .  (Added by S ta t s  191r7, ch &'h, Sec. L) 

Sec, 27366. COPIZS OF 01?W E1ECCR2DS OF PAPERS. The f ee  for  any copy of 
any other record or paper on f i l e  in the  off ice  of the recorder when the  
copy is made by him, i s  t en  cents ($0.10) -a fo l io .  (Added by S ta t s  19L7, 
ch Ub, Sec. 1.) 

Sec. 27367. W I N I N G  AND CERTIFYING COPY. The f ee  for  examining and 
cert-ng t o  a copy of any record or  paper on f i l e  i n  the  recorder's 
off ice  w-hen the  copy is prepared by another is chree cents (60.03) a 
f o l i o  f o r  cornpafing the copy with the original .  (Added by Stdts  19L7, 
ch L2h, Sec. 1. ) 

Sec. 27368. ENRY OF DISCHAXE, CiLZDIT On ii&UaE. The f ee  f o r  every 
entry of ilischarge, c red i t ,  or release on the margin of recsrd, axl inaex- 



i n g  the entry i s  f i f t y  cents ($0.50). (Added by S ta t s  19&7, ch b2&, 
sec. 1.) 

Sec. 27369. S&E(CHING KECO;iDS FOR EIIiITH, D&IH OR u'&IkGfi C%TIF18L4Ti. 
The fee  for  searching the  records of h i s  off ice  for  a b i r t h ,  death, or  
m i a g e  ce r t i f i ca t e  is the same a s  i s  payable t o  a s t a t e  o r  loca l  regis- 
t r a r  of v i t a l  s t a t i s t i c s ;  in e l l  other case, f o r  each year, f i f t y  cents 
. (Added by S ta t s  1947, ch Uh, Sec. 1.)  

Sec. 27370. ABSTRRCT OF TITLZ. The f ee  f o r  an abstract  of t i t l e  is 
twenty-five cents (30.25) f o r  each conveyance or  encumbrance. (Added by 
S ta t s  19&7, ch 42&, Sec. 1. ) 

Sec. 27371. ZAP OFi P h T  COPIED I N  BOOK OF RrSCOXD. The f ee  f o r  recording 
each mp or  p l a t  where it is copied i n  a book of record is ten  cents 
($0.10) f o r  each course. (~dded by S ta t s  19L7, ch k b ,  Sec. 1. ) 

Sec. 27372. R3COFJ)ING OR FILIHG b%P OR PUT i%WZPZ LAND SUEXVIDD.  The 
fee  for  recording or f i l i n g  each map m e r e i n  land i s  subdivided in lo t s ,  
t r ac t s ,  or parcels i s  f ive do l la rs  ($5). (iidded by S ta t s  191r7, ch L24, 
sec. 1.)  

Sec. 27373. F I L I N G  BUILDIbG COIsla,CTS, PLHl?rS, AND SPfiCIFICkTIONS. The 
fee  for f i l i n g  building contracts, plans, and specifications i s  one do l la r  
(31). (Added by S ta t s  191~7 , ch b2k, Sec. 1. ) 

Sec. 27371r. F I ~ ~  OR LETTQiS Oh mAPS 03 PIATS. The fee  f o r  f igures or  
l e t t e r s  on maps or p la t s  i s  ten  cents ($0.10) a fo l io ,  except tha t  the fees  
for  recordmg any map s h a l l  not exceed f i f t y  dol lars  ($50). (Added by 
S ta t s  19&7, ch &2b, Sec. 1.) 

Sec. 27375. k C K N g m W i . 5 .  The f ee  f o r  taking an aclmmledpent  of any 
instmaent  i s  f i f t y  cents ($0.50). (~dded  by S ta t s  1947, ch 42L, Sec. 1 . )  

Sec. 27376. FiE FOR FILING C B T I F I C t l T s  OF %GIST3Y OF n ~ ~ Z U G 3 .  The f e e  
for  f i l i n g  a c e r t i f i c a t e  of reg is t ry  of marriage t o  ba paid by the county 
c l e rk  i s  one d o l l a r  ($1). (Added by S t a t s  19L7, ch &&, Sec. 1; Amended by 
l a t e r  a c t  passed at same session, S t a t s  19L7, ch 1303, Sec. 3 . )  

Sec. 27377. FILING NOI'ICd OF B T F h Y  STXK. The f e e  f o r  f i l i n g  a notice 
of es t ray stock and a l l  semices  in est ray cases i s  f i f t y  cents ($0.50). 
(Added by S ta t s  1947, ch L2k, Sec. 1.)  

Sec. 27373. RECOFLDING MI;iIKS OR B&NDS. The f e e  f o r  recording each m r k  
or  brand i s  one do l la r  ($1). (~dded by S ta t s  19L7, ch 12&, Sec. 1.) 

Sec. 27379. ADdlS1ST3IKG AND CLtlTIkXiG CGTHS AND AFFIMTIOIG. The fee  
fo r  administeringand cer t i fying each oath or affirmation is f i f t y  cents 
(110.50). (~dded  by S ta t s  19b7, ch h2h, Sec. 1 . )  



P3COiiDD. Tie fee f o r  f i l i ng ,  indexing, and kerping each p a p r  not 
required by laiv t o  be recorded i s  one do l la r  ( d ) .  (kmende~ by Stkts  
9 ch 62, Sec. 1.) 

Sec. 27389.5. MHGINAL XFSWJCE.  The f ee  f o r  making a marginal refer-  
ence t o  2 docunent praviously recorded i s  t e n  cents ('0.10) on each and 
every instrument requiring t h i s  service. (~dded  by S k t s  19b7, ch 8&, 
Sec. 3 . )  

Sec. 27381. i:dLIE&Y ilISCii.+.SGS, ETC. No charge or  f ee  s h a l l  b e  mde 
fo r  recording, inaexing, or issuing ce r t i f i ed  copies of any dischzrge, 
c e r t i f i c a t e  of service,  c e r t i f i c a t e  of sa t i s fac tory  service,  repor t  of 
separation, or  notice of separction ol' acy off icer ,  comisjioned warrant 
off icer ,  warrant off icer ,  f l i g h t  off icer ,  cadet, nidshipam, noncomis- 
sioned officer,  pe t ty  off icer ,  soldier,  s a i l o r ,  or mrim s.?Earated, 
released, or  discharged from the Arnji, l b y ,  u r i n e  Corps, Coast 
of the United S b t e s ,  %omen's Am, Corps, %omen's krzy Auxiliary Corps, 
Women's Reserve of lkvy, &wine Corps, or Coast Clird, or fror,  he Army 
and Navy i k s e  Corps. (hdded by Ski t s  1%7, ch &%, See. 1.) 



Figures a s  t o  the volume of business of t l t l e  inswanre co?panies, 
t'neir co;ts of doing business, and the i r  incone a re  not believed t o  be 
pertinent t o  t h i s  study. It i s  suf f ic ien t  t o  say t h a t  the b u s i ~ e s s  is 
large and extends throughout the  State.  Of d i rec t  in te res t ,  ho~vever, is 
the s i ze  of fees  charged for  insuring t i t l e s  t o  properties which a re  
within the range of values of thosa tha t  have been registered under the 
Land Ti t le  Law. In  the table  pvfiich f o i L m  the fees  shom a r e  those 
generally i n  use throughout the s ta te .  Some companies require t h a t  
e s c r m  service be included so that t h e i r  fees  w i l l  be fo'dna t o  be larger .  

L~ount  of 
Insurance 

. 253 or l e s s  
251 - 500 
5'31 - 750 
7 9  - 1000 

1 1  - 15uo 
1501 - 2000 
2001 - 3000 
3001 - LOW 
LOOL - 5om 
5Wl  - 6300 
6001 - 7330 
7051 - 83GU 
auor - 9000 
9'301 - lU0W 

10001 - 11000 
11001 - 1 2 m  
I zWl  - 130JO 
13001 - ltrOO0 
lLDX. - 15000 
15001 - 16000 
160.31 - 17000 
17001 - ldU00 
13CO1 - 19000 
19GO1 - 2 W S  

OYme~.'s, 
Joint  Protection, 
or A .T.n . Policy 

~ 1 6 . 0 0  
19.00 
22.30 
25 .OO 
28.00 
31.00 
3&. 00 
37.30 % .  

L3. GO 
h3.30 
L6.uO 
t 9 . m  
52.00 
55.30 
58 .OO 
61.09 
6k.W 
67.00 
70.00 
73.00 
76.X 
79.03 

Loan 
Policy 

h s  used i t .  t h i s  scheddeJ Lriit %or5 "Osrna~~s ", " L ~ a n " ~  or "Joint 
Pro t~c t ion"  Folicg re fe r  t o  the CalifornSa k~a.ld Ti t le  Association 
Standard C0verap.e Folicr form. A s  used i n  t h i s  schedule, the 
nor? l'i.%.i." Folicy r e f e r s  t o  the linericar, T i t l c  Association 
Losn F3lic.y forn. 





Chapter 1: DLFSCIIS 13 Ti i  TO?m?IS SYS'T,,! I N  CkLIFO%,i3 - -- 
-~;sit~ of Southern Calif or!& 

The purpose of t h i s  Chapter w i l l  be t o  sumarize  br ie f ly  the numerous 
dnracts i n  the  California Recording Systen. No a t tenpt  w i l l  be mde a t  
Y ~ i s  point t o  of fe r  any constructive method of hprovement. Any statements 
of % a t  nature would appear log ica l ly  i n  t he  second report. (See Chapter k . )  

The lhejefects niy be c lass i f ied  i n  t e r n  of Internal and W e r n a l  defects 
and w i l l  be t reated under those headings. 

These defects r e su l t  fron the nature of the Torrens System and the 
work involved i n  carrying out the  provisions of t he  land T i t l e  Law. 
They can be s m m i z e d  a s  follows: 

A .  Tbe Torrens System requirzs a considerable arnomt of work in 
connection x i t h  the conveyance of a piece of r e a l  property. 

F i r s t :  Additional documents must be f i l e d  by the par t ies  involved 
i n  a transaction.  For e x a ~ p l e :  a f f idav i t s ,  court orders, cetera. 
This ~ . k e s  more work for  the par t ies  t o  the transaction. Also, additional 
nota5ions must be lade on a l l  documents, such as  deeds, f i l e d  with the 
Registrar. 

Second: Elaborate ,records must be kept by the Registrar 's  Office. 
A separate ce r t i f i ca t e  'for each t ransfer  of a piece of property must be 
issued, requiring a considerable amount of copying f r o a  former cer t i f ica tes .  
This, of course, creates a possi'ole source of error  i n  copying, which in 
turn  may resu l t  i n  loss  t o  one of the  par t ies  t o  t he  transaction. The 
s ta f f  in the Registrar 's  Office mst be of an extrenely high ca l ib re  i n  
order t o  avoid errors  as  much a s  possible. 

Third: I n  order t o  reg is te r  the  property it i s  necessary t o  have a - 
suf f ic ien t  t i t l e  search mde, surveys and emminations conducted, a l l  of 
e c h  require time and money. 

These various items man more work f o r  a l l  persons concerned and 
r e su l t  i n  a cumbersome system. (1) 

5. The Cert i f icate  of T i t l e  which i s  on f i l e  in the Registrar 's  
Office merely shows a sunmary of t he  outstanding encumbrances against a 
par t icular  piece of pi-operty. This may not give a prospective purchaser 
suf f ic ien t  information and it w i l l  be necessary t o  re fe r  t o  the  actual  
documents f i l e d  with the Registrar. (2 ) This again r e su l t s  in additional 
work. It should be remembered also,  t ha t  such a system does not e l h i n a t e  
the necessity f o r  the services of an attorney t o  interpret  the  effectiveness 
of these encunlorances against  the  property. The Registrar cannot give any 
opinion i n  t h i s  regard. 



C. The system ivorks a hardship on persons dealing with l'orrens 
property. For example: a mechanic who has done work on Torrens property 
must determine a t  his p e r i l  tha t  such property is registered property, 
and must, therefore, f i l e  h i s  clzim of l i e n  'iith both the  recorder and 
the reg is t ra r .  I f  he f a i l s  t o  do so, he r i sks  the  disallowance of h i s  
claim.(3) This i s  a burden on a mechanic unfamiliar with such a system. 

D. The Torrens System does not allow any registered property t o  be 
acquired by adverse possession.(h) This has been the subject  of some 
cri t icism.&) From t i n e  imemorial  people have used property t ha t  has 
been abandoned or  unused f o r  a 10% period. This ms looked on with 
favor by the various goverrments since i d l e  land i s  unproductive. Since 

I land t h i s  was favored, the l a w  developed a theory tha t  an  occupant o' 
which had been l e f t  uncared fo r ,  could acquire t i t l e  t o  such land a f t e r  
a cer ta in  length of time and a f t e r  cornplying v i th  cer ta in  specif ic  
requirements. This policy of encouraging the use and benefit  of i d l e  
land has been completely &one am;. with by the Torrens Systers. This is 
the basis fo r  the  cr i t ic ism of the provision tha t  no land can be & q u i r e <  
by adverse possession under the Torrens System. 

E. Withdrawal of property from the Toi-rens System m s  u n t i l  recentlq- 
not permitted. The severe cr i t ic ism of t h i s  f i n a l l y  led  t o  a change i n  
the law wEch now perni ts  withdrzrial. This move was ha-iever, opposed by 
some who c h i n  t h a t  t h i s  breaks d m  the e n t i r e  system. 

By allowing people t o  withdraw the73 property it uas f e l t  that  the 
System would soon become non-existent by reason of the withdrawal of the  
majority of property regis tered under the  Torrens System. However, since 
the CaLfornia Systen has proved unsatisfactory i% would seem f a i r  t o  
allow persons aho desire t o  withdraw t h e i r  proper t i  the opportunity of so 
doing. 

11. EXTETiWlL DEFECTS 

These defects r e su l t  mainly from court in terpreta t ions  of the  
Torrens S ta tu te  and from the f a i l u r e  of t he  System t o  operate in practice 
as it would in theory. 

A. The most important defect  i n  t he  Torrens System is the f a c t  t h a t  
a Cert i f icate  of T i t l e  is not a conclusive determination of t i t l e .  'This 
means t h a t  a purchaser of registered property may be subject t o  i n t e r e s t s  
which do not appear on the Cert i f icate  through fraud and defects i n  the  
or ig ina l  reg is t ra t ion  proceedings.(6) This causes a lack of securi ty  t o  
a purchaser interested i n  buying Torrens property. This defect i s  mainly 
the r e su l t  of court decisions and interpretations of the  California Land 
T i t l e  Law which have sapped the effectiveness of the Torrens System. 
Situations in which the purchaser i s  subject t o  unregistered in te res t s  
a r e  s e t  f o r t h  i n  d e t a i l  in various portions of t h i s  paper and it is 
suf f ic ien t  a t  t h i s  time merely t o  c a l l  a t ten t ion  t o  the existence of t h i s  
serious defect. 

E. In  addit ion t o  l o s s  from unregistered in t e r e s t s  a s  discussed above, 



the owner of regis tered pro9erty ,;ay suf fe r  loss  through a forger2 of 
h i s  ce r t i f i ca t e  of t i t l e .  H i s  recourse t o  t he  Assurance Fund a s  has 
been discussed previously, has been wiped out since the  fund i s  depleted. 
This leaves h i m  mith l i t t l e  o r  no remedy f o r  his loss.(?') The owner of 
registered property must, therefore, guard his ce r t i f i ca t e  because it 
represents the  property he awns. If, even without any negligence on h i s  
par t ,  he loses  it, he runs the r i s k  of forgery by one who f inds  it and 
the ultimate loss  of his  property. This is, indeed, a defect tht should 
be given due considerztion. 

111. CONCLUSION 

These defects account, t o  a great  extent, f o r  the  lack of effectiveness 
of t he  Torrens System i n  California. I n  theory, the system appears t o  be 
ideal.  I n  ac tua l  practice,  it has been an  unsuccessful venture. Part of 
t he  trouble may be a t t r ibu ted  t o  lack of knowledge on the par t  of t he  
general public, iner t ia ,  and lack of i n t e r e s t  by the  people in a different  
type of property conveyancing than the one they have been accustomed to .  
However, a Torrens system similar t o  the California system has been used 
elsewhere and proven satisfactory.  

This concludes t he  Survey of t he  Statutory and Case b w  in California 
irmolving t h e  California Fiegistration System. The l a t e r  report  n i l 1  consider 
the essen t ia l  elements f o r  improvement in the  California system. 
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Clla?ter 2: DEFECTS IN THE CALIFO3NIA FECOiLDING SYSTE!? 
T b j r = s i t y  of Southern ~alSon&- 

The purpose of this chapter wi l l  be to summarize briefly the m r o u s  
defects i n  the California Recording S y s t e m .  No attempt w i l l  be made a t  
this point t o  offer a w  constructive method of improvement. Any statements- 
of that nature would appear logically i n  the second report. (See Chapter b . )  

As MS stated i n  the Introductory Chapter to th is  paper, the defects 
may be classified i n  terms of Internal and Extsrnal defects and m i l l  be 
treated under those headings. 

These are familiar to all persons uho have ever searched a t i t l e  i n  
California. They consist of the following items: 

A. Cumbersome, voluminous records i n  the County ~ecorder ls  office. 

B. Poor search methods. There is no - t ract  i h x ,  which makes it 
necessary for a purchaser t o  search through t h e  -tical indexes for 
the various grantors and grantees i n  the chain of t i t l e .  

C. Since no description i s  contailled i n  the indexes it i s  
necessary t o  cane each document given by -one i n  the chain of t i t l e  
to determine whether it affects the property i n  question. 

D. In  certain instahces a subsequent purchaser must search for instru- 
nvrnts executed after a grantor i n  the chain of t i t l e  had already parted with 
t i t l e .  This puts an extremely great burden on the subsequent purchaser. 
See Chapter 9 of Part I11 for a thorough discussion and analysis of this  
problem. 

E. Records are not in a central place such as the Caunty Recorder's 
office. Some records are i n t h e  Tax Collector's office, County Clerk's 
office, - e t  cetera. This requires a Purther search. 

F. Assuming a sufficient search could be mde, a legal  interpretation 
of the documnts muld then be required. Just finding the i n s t m n t s  i n  
the chain of title does not complete tbe job. Their legal effect m s t  then 
be determined. 

G. Tha index of grantors and grantees is defective since i t  fails to 
shw interests created by a grantor i n  favor of the grantee in the land 
retained by the grantor. This can best be i l lustrated by the follaving 
exarple: 

A, -r of lo t s  #I and #2 conveys l o t  #1 to B by deed containing 
mtually enforceable restrictive cownants which are applicable to both 
l o t  #1 and l o t  #2. Later, A se l ls  l o t  #2 t o  C, who has no actual notice 
of the restrictions imposed on l o t  #2 by the f o m r  deed t o  B. It has been 



decided i n  California that  C w d d  be subject to the restrictions against 
l o t  #2 i n  favor of B, the owner of l o t  #l. The difficulty of such a deci- 
sion Yes  i n  the fac t  that  the index of grantors and grantees w i l l  merely 
show A as the grantor of l o t  #l and B as the grantee. It w i l l  not show 
t h a t  l o t  #2 is affected i n  any way by the conveyance or that B has been 
given any rights i n  l o t  #l. This w i l l ,  of course, shar i n  the deed from 
4 t o  B. The result i s  that C is required fo search all deeds i n  the record 
executed by A conveying neighborix Lands t o  find such restr ict ive covenants. 
Such a situation could be remedied by use of a t rac t  system whereby a l l  
restrictions against l o t  #1 muld be shown together. Another possibility 
uould be to require such an interest  to be indexed i n A 8 s  name thus warning 
a subsequent purchaser of such an outstanding interest. (See Chapter 9 of 
Part 111 for a thorough discussion of this  problem.) 

11. E x T E m  DEFECTS 

These defects consist of matters which affect the t i t l e  of a certain 
parcel of land, but which do not appear upon the  record. I n  some instances 
a bona fide haser i s  protected so that  the defect is m t  as serious as 
y o ~ ~ ~ s ~ e m a b n c e  . The general problem encountered i n  a l l  these 
matters i s  that an intending purchaser desires to  know w h a t  outstanding 
emumbrances the property i s  subject to. The recording system i s  defective 
i n  every instance in which the purchaser must ascertain any infornation of 
th is  nature from matters which do not appear of record. Tne most h q o r t a n t  
matters of this type are as follows: 

A. Interests arising out of possession (unrecorded). 
% .  

A purchaser is required to  take subject t o  any interests he would have 
discovered by a reasonable inspection of the premises. Some instances of 
such situations are as follows: 

1. Adverse possession: 

In  California the elements of adverse possession consist of possession 
uhich is  open, notorious, advsrse, exclusive, and contimous fo r  a five-year 
period. In addit ionathe California statute requires the adverse possessor 
t o  pay all taxes assessed against the property for  these f ive pars . ( l )  When 
an adverse possessor meets these requirerents he becomes the owner under an 
original t i t l e  and his t i t l e  w i l l  not appear of record. A person who subse- 
quently purchases this property i n  good fa i th  from the party who appears on 
the record t o  be the owner w i l l  not prevail as against the party who acquired 
titl-dverse possession. He is  said t o  have notice of the adverse posses- 
so r t s  rights from the f ac t  of his possession. 

2. Easements acquired by prescription (similar t o  adverse possession). 

3. Possession may also put a subsequent purchaser on notice of inter- 
es ts  of persons i n  the property which arise out of unrecorded instnunerits. 
Tnese interests, of course, ar ise out of the instrument, not out of We 
possession i t s e l f  and, therefore, properly should be considered i n  connection 
with the next paragraph. 



B. Interests which are not of record, but of which the intendin* pur- 
chaser has actual notice or notice from facts  and cirnunstames that  would 
put a r e a s o z m a n  on i n q d y ( E e = n  i s o n e  of the facts  a d  cir-  
cumstances which put a party on notice of interests arising from unrecorded 
instruments.) The purpose of this i s ,  of course, to avoid frauds, but could 
be carried too f a r  in charging a person with notice h e r e  he had no actual 
notice but merely notice of suspicious circmmtances. 

C. Errors: When an error appears i n  the record it has been decided 
that a bo-e purchaser of the pmperty may rely on the condition of the 
record. This protects tha purchaser but puts a burden on the grantor to  
check the record after a deed i s  recorded t o  determine &ether it has been 
correctly entered. 

D. Ikchanics' and MateridLmenrs Uens: Since these Hens relate back 
to the date on uhich-e materials werefurnished, there i s  a short period 
of time i n  which even a bow fide purchaser would be subject t o  such liens 
although not on the record. O f  cuurse, this  is again a matter arising out 
of possession and the purchaser could discover the presence of such mate- 
riale on the real property i n  question and inquire whether any such l i e=  
would be involved. 

E. Non-Delivery of Deed: This can be best shown by the following -- 
illustrat'ion: 

0, cxmer of Blackacre, executes a deed to A but does m t  give it to 
him. A takes the deed, vrlthout permission, from 01s possession, without 
negligence on the part  of 0, and transfers the pmperty to P, a bona fide 
purchaser, giving him a deed t o  the property. In an action between 0 and 
P the California law permits 0 to  recover the property since there uaa no 
passage of t i t l e  to  A, who had stolen the deed. Even though the subsequent 
purchaser, P, was in good fa i th  he cannot prevail since he did not receive 
t i t l e  to the property from A.(2j 

This is one of the unfortunate situations i n  which a subsequent bona 
fide purchaser may lose the property due t o  an off-the-record aathr. 

r There a m  maqy situations i n  d c h  an agent nay 
w i t h  the sale of land. I n  scrme of these 

instames a subsequent bona f ide purchaser of the property mey be protected 
depending on circumstances and i n  other situations he will not be protected. 
The following example i l lus t ra tes  a situation i n  which the subsequent pu- 
chaser is not protected: 

0, the owner of Blackacre, executes a deed t o  A and delivers it t o  X t o  
act as  an escrow agent. X f a i l s  to follow the instmctions given to  him by 
0 and del iwrs  the deed t o  A before the conditions of the escrow have been 
complied with. A later se l l s  the property t o  P, a bona fide purchaser, and 
gives him a deed. In an action brought by 0 against P t o  recover the property, 
the California court has held that 0 should recover.(3) The basis for  this 
i s  that no t i t l e  passed whenX, the escrow agent, violated his instructions 



and gave the deed to A .  Since A had no t i t l e  he could not pass any t i t l e  to 
P. This is, therefore, an instance i n  which a subsequent pm'ciaser is sub- 
j e c t  to the off the  record defense of lack of authority of an agent. Ynere 
are, however, other s i tuat ions  i n  which the subsequent purchaser would not 
be protected as discussed in Chapter 2 of Part 111. 

G. ILLEGALITY: If property is sold by a corporation in violat ion of a 
statute (e.g. usurp laws),  the  transaction is void. A subsequent purchaser 
in such a s i tua t ion  would be given no protection. When a transaction i s  
void no t i t l e  passes to a subsequent purchaser.(b) 

H. FORGERY: A forged instrument i s  void and ineffectual  f o r  any pur- -- 
pose. Even though it is recorded it does not create any r igh ts  in par t ies  
claiming through or  under i t . 6 )  For example: 

0 i s  the owner of Blackacre under a recorded deed. X purports t o  convey 
0's property t o  A and forges 0 's  name t o  the  deed. This i n s t m e n t  is re- 
corded. A subsequently conveys Blackacre by deed t o  ?, a bona f i d e  purchaser. 
P relying on the record t i t l e  of A purchases the property and i s  then sued by 
0, the or ig ina l  owner. I n  such a s i tua t ion  P w i l l  not be protected since he 
has never acquired t i t l e  t o  t he  property. Forgery is, therefore, another one 
of the  off-tine-record matters to which a bona f ide  purchaser may be subjected. 

The ce r t i f i ca t e  of a notary is intended t o  guard against  forgeries,  but 
due t o  the summary way in which an i x s t r u i i n t  is notarized it is i n  f a c t  not 
much of a guaranty against  forgeries.  

I. - FRAUD: There a r e  tm, types of fraud which the l a w  recognizes and 
which have d i f fe ren t  resul ts .  ,. . 

1. Fraud in the Inception of 5 Contract: T h i s  is the type of fraud --- 
which v i t i a t e s  a transaction and makes it void, thus giving no protection to 
innocent purchasers. (6) For example : 

0 i s  the  owner of l o t s  1 and 2. He agrees t o  s e l l  l o t  1 to Y and si,a 
a deed transferring l o t  1 to X. T h i s  deed contains the description of l o t  #1 
when 0 signs it. X fraudulently adds ( a f t e r  0 has signed the deed) the  des- 
c r ip t ion  of l o t  #2 and records the instnunent. X then w o r t s  to convey 
l o t s  1 and 2 to P, a bona f i d e  purchaser. I n  an act ion by 0 to recover pos- 
session of l o t  #2, 0 would recover. P would not be protected since t h i s  is 
the  type of fraud which makes a transaction void and no t i t l e  passes. T h i s  
fraud is pract ical ly  tantamount to a forgery. 

2. ---- Fraud in the Inducement: This fqpe of fraud can only be used as a 
basis of resciss ion of a contract  when the par t ies  to the fraud a r e  involved 
in the act ion o r  a subsequent purchaser who does not  meet the requirements 
of a bona f i d e  purchaser. '&en the in t e r e s t s  of a bona f i d e  purcLhaser a r e  in- 
volved the bona f i d e  purchaser i s  protected.(7) For example: 

0, o-mer of Blackacre was induced t o  s e l l  h i s  property b X f o r  a sum 
f a r  below i t s  market value on X's ~Lsrepresen ta t ion  t h a t  a freeway would be 



cut t t k o ~ g h  tha t  property. This was i n  f a c t  untrue, but 0 re l ied  on it. The 
deed was recorded. X then conveyed tne property to P, an innocent third 
party who paid value i n  good f a i t h .  P in this s i tua t ion  would be protected 
since he acquired lega l  t i t l e  which cuts off the pr ior  equity which 0 had to 
rescind the contract  f o r  fraud. 0 would have a r i g h t  to damages against  X 
provided the necessary elements of fraudulent aiisrepresentation were proved. 

This is, therefore, an  i l l u s t r a t i o n  of a s i t ua t ion  in which a subse- 
quent bona f i d e  purchaser would be protected against  an off the record matter. 
nowever, the subsequent purchaser would be required to appear and defend h i s  
r igh ts  and prove t h a t  he is a bona f i d e  purchaser. This alone is a burden 
placed on the purchaser. I f  he f a i l s  to sustain  such burden he w i l l  lose  the 
property. 

J. LEGAL DISABILITIES: There a r e  various types of d i sab i l i t i e s :  in- - ----- 
fancy, insanity,  deprivation of c i v i l  r ights  due to certain types of impri- 
sonment. When the grantor i s  subject  to cer ta in  d i s a b i l i t i e s  h i s  contract 
is void and a subsequent bona f ide  purchaser i s  not protected. In  other sit- 
uations the contract  i s  merely voidable and the subsequent purchaser i s  pro- 
tected. For example, the contract t o  s e l l  r e a l  property executed by an in- 
f an t  under 18 years of age i s  -~- void, while such contract executed by an in -  
f a n t  between 18 and 21 years of age is merely voidable.(8) The inference 
from t h i s  muld  be tha t  a subsequent bona f ide  purchaser i n  the f i r s t  case 
would not be protected, ba t  a subsequent bona f i d e  purchaser i n  the second 
case would be protected. 

K. VOID DECRiE.7 O N  WICH JLT3ICIAL SUES ARE BASED: - -- --- . . 
Judicia l  sa les  may be s e t  aside if they a re  based on a n  inval id  decree. 

If the court has no jur isdict ion over the par t ies  or  subject  of the  action, 
the decree w i l l  be void and any s a l e  of r e a l  property held i n  pursuance there- 
of w i l l  a lso be void. An innocent purchaser who l a t e r  acquires such property 
w i l l  not  be protected.(9) For example: probate proceedings a r e  held and pro- 
per ty  sold and dis t r ibuted on the basis of the decree rendered i n  the probate 
proceedings. It i s  later discovered t h a t  the "decedenttt was not dead, making 
the e n t i r e  probate proceedings, decrees and sa les  invalid. Imocent purchas- 
e r s  nho acquired property so ld  in connection with these proceedings w i l l  not  
be protected. 

This is, therefore, still another instance i n  which a subsequent plr- 
chaser is subject  to matters which are  not  on the record when he purchases 
the property. 

Closely connected with this problem a r e  cases i n  wfiioh jud ic ia l  procedure 
on vhich a decree and s a l e  is based is irregular.  In some instances where 
there have been i r r egu la r i t i e s  a subsequent purchaser is not protected. To 
the extent tha t  this i s  true, a subsequent purchaser i s  put on inquiry as to 
a l l  procedural s teps  connected w i t h  any decrees and jud ic ia l  sa les  of the  prop- 
e r t y  t ha t  have occurred i n  h i s  chain of t i t l e .  



L. DESCENT AN3 :GEiSHIP: Tne problems of t h i s  nature were discussed -- - 
thoroughly i n  C h a ~ t e r  2 of Far t  I11 and a shor t  reference to then is a l l  t ha t  
i s  necessary a t  tinis point. I f  the he i r  of a decedent who has died in t e s t a t e  
takes r e a l  property by succession and t ransfers  tha t  property t o  a bona f ide  
purchaser the purchaser's tLtle remains inconclusive f o r  a period of four 
years according to a California s ta tu te .  I f  during t h a t  four years a w i l l  of 
the decedent i s  found which devises t h i s  p r o p e r e  t o  someone other than the 
he i r  who acquired i t  by succession and such wi l l  is duly proved or  a notice 
thereof i s  recorded, the bona f ide  purchaser w i l l  lose  h i s  r i gh t  to the yo? -  
e r ty  i n  favor of the devisee under the will .  I f ,  houever, four years elapse 
without such w i l l  being discovered the purchaser's t i t l e  becomes conclusive 
as against  any wi l l  executed by the  decedent uhich may later be found.(l0) 

If the decedent died leaving a k i l l  devising r e a l  property to a specif ic  
devisee and l a t e r  a second w i l l  i s  discovered leaving the property to  another, 
a bona f ide  purchaser from the f i r s t  devisee is f u l l y  protected.(l l)  For 
example : 

D, decedent, die2 leavirg a will which gave Blackacre (which he owned a t  
h i s  death) t o  A .  A decree of d i s t r ibu t ion  awarded t n i s  property to A who 
sold it t o  P, a bona f ide  pwchaser. Subsequently, a l a t e r  wii.1 was dis-  
covered w i l l k . ~  t h i s  same propert:, to X. In a suit brought hy X against  P, 
the bona f ide  purchaser, ? would be dlowed to  re ta in  the proper-l:;. 'The 
theory on w5ich sach a concl:sl.on i s  based i s  t !a t  acqzisit,ioii. of l ega l  t i t l e  
by a subsequent b o x  f ide  p rchase r  cuts off a l l  pr ior  eqzi t ies  such as  t ha t  
of x. 

The danger from the discoveri. of a w i l l  when the decedent died i n t e s t a h  
o r  the discovery of a second w i l l  when he died &estate i s  not a very serious 
off-the-record r a t t e r  as  can be seer.  fro^ tthis s e r i e s  of exarples, since a 
bona f ide  purchaser i s  general .1~ protected. Cf course, he i s  put to the task 
of proving his  bona f ide  ?urchase, & cetera. 

M. MARITAL INTE3.ETS: Harriage au towi i ca l ly  creates i n t e r e s t s  in the 
husband or  wife i n  certak.  properQf. Often these m r i t a l  i n t e r e s t s  do not 
appear on the record in the County Fiecorder's o f f ice  and thus a subsequent 
purchaser of the  property i s  not mc'e aware of such in te res t s .  The records 
in the County 1-iarriage Eureau a re  likewise insuff ic ient .  

In some instances a subsequent bona f ide  purchaser is protected against  
a spouse whose in t e r e s t  does not appear of record, while i n  other instances 
he mu ld  not be so protected. This can best  be i l l u s t r a t e d  i n  the following 
manner: 

H and W (husband and wife: otm Blackacre and hold t i t l e  t o  it as  commun- 
i t y  property. The record, however, shows H as  the owner of the property by 
reason of a recorded deed t o  the property t o  him as  grantee. Nothing i n  the 
deed indicates t h a t  he is married and Ws in t e re s t  does not appear of record. 
According t o  California s ta tu te ,  the wife must join with the husband i n  exe- 
cuting a deed se l l ing  th i s  property.il2) I f  H conveys t h i s  property to F, a 



bona f i d e  purchaser without notice of the wife's in te res t ,  but f a i l s  to have 
W join in the conveyance, W has the r i g h t  t o  s e t  as ide the conveyance as  to 
her one-half in te res t ,  providing she did not consent to the t ransfer  by H. 
The ?rife is given, by s ta tute ,  a period of one year from the date of f i l i n g  
of the  deed to the bona f i d e  purchaser, to s e t  aside this deed and a s s e r t  
her one-half i n t e r e s t .  I f  W in the above example f a i l e d  t o  a c t  within t h a t  
one year period, she would lose  a l l  such r igh t s  a d  P, the bona f ide  pur- 
chaser, would prevail.  (13) 

This i l l u s t r a t e s  a s i t ua t ion  i n  which an innocent subsequent purchaser, 
relying on the  s t a t e  of the  record t i t l e ,  may lose  t he  property he has pur- 
chased to a person uhose in t e r e s t  does not show on the record. H i s  t i t l e ,  in 
effect ,  i s  inconclusive f o r  one year. This i l l u s t r a t e s  another defect  i n  the 
Recording System as it e e s t s  in California. 

This concludes the Survey of the Statutory and Case L a w  in California 
involving the  California Recording System. The l a t e r  report  will consider 
the essen t ia l  elements of a good Recording Systen! u i t k ~  some suggestions for  
improvement in the California System. 



See Civi l  -- Code Section 1097 and Code of Civi l  Procedure Sections ? 2 j ,  
32h,-3Kfor s t a tu t e s  re la t ing t o  adverse possession. See 2 Southern 
California - Law Review 139 f o r  a discussion of adverse possessjon. 
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See Chapter 2 of Part  111 f o r  c i ta t ions  t o  cases involvkg th i s  s i tuat ion.  
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California -- Law Review 106. For authority indicating t h a t  property may 
be community property r e ~ a r d l e s s  of the  record t i t l e  see the  case of 
Horsman - v Madden, k6 Cal App ( 2 )  635. 



From tne en t i r e  context of the report  and the first installment of the 
data submitted by the University of Southern California and from tne com- 
parative data i n  the  counties begnn lng  w i t h  Los Angeles County through t o  
the others, submitted i n  detai l ,  I cannot see t h a t  the s y s t e m  adoptad, an 
ins t i t u t ed  service i n  Caiifornia, can be reconciled with a maxFrmua of 
accuracy o r  exactness i n  the examination of t i t l e .  It seems unfortunate 
that ,  f o r  example, the question of the validity of judicial  procedure under 
foreclosure suits could possibly a r i s e  d e r  a properly s ta tutory form of 
foreclosure. Again, there never should be an absence of s ta tutory l a w  that 
uould a l l o u  a question o n t h e  passage of t i t l e  as within the par t ies  o r  as 
to th i rd  persons t o  a r i s e  under nnondelivery of deeds". 

A s  to special  l iens ,  which are material men's l i ens  o r  mechanicst l iens ,  
California laws should require immediate recording i n  the regular Registry 
of Deeds of the county where the land l i e s ,  as  does the s ta tu te  i n  Massa- 
chusetts. 

Fumre judgments and decrees a l l  are  taken care of i n  the original a d  
appellate jur isdict ion of the courts and f ina l ly  are recorded as against the 
world as an action i n  i-ern. 

The authority of an agent or corporato of f icer  should be questioned and 
disposed of a t  t raqsfer  and, excapt i n  the case of fraud, should be binding 
against a l l  parties.  

. . 
I note by tne report  on Eos Angeles County, dated February 19, 1950, 

tha t  i t  is required i n  the Land C o u r t  system tha t  the applicant mist prove 
o m r a h i p  by f i rnishing an abstract  o r  a policy of t i t l e  insurame. If the 
data before me i s  a suf f ic ien t  c r i t e r ion  by which one may judge, m coupre- 
henaive abstract  could be presented unier  the system of recordation t h a t  
seems t o  obtain i n  yam State. Urder ihe Land Court system i n  Massachusetts, 
the  t i a e  examiner fo r  the Court is  appointrd by the C o u r t  and he is able t o  
obtain a complete eramination of a t i t l e  from the 6-le system which has 
been thoroughly out l i red i n  this report. Again, no policy of t i t le 1nsnrp11:s 
can be s o u d  t h a t  is based upon imcurate records o r  inedeqate  records of 
recordation. 

Once the system of recoldation is simplified so t h a t  a l l  so-called 
encumbrances &ich a f f ec t  the t i t l e  t o  r ea l  e s t a t e  are correlated under a 
simple accurate system, land can be registered as outlined i n  the h s a c h u -  
setts Statute,  Chapter 185, attached t o  the first portion of my =port, and 
the said Assura.me Fund o d y  guarantees against  e r ro r  on transfers o r  re- 
regis t ra t ions a f t e r  the or iginal  registration. 

The h is tor ic  record is the basia f o r  effectual  conclusions of the work- 
a b i l i t y  of a system. The s-le recordation system and the regular outline 
of reg is t ra t ion  i n  fifty-two years i n  the Commonwealth has resulted i n  $3000 
worth of l o s s  t o  the Assurance Fund. 



I understand again from the report of F e b r u q ,  1950, from the Los 
&elm data State Assurance find must assume sole responsibility for 
clear ti t le." To me this is a serious undertaking, wholly unnecessary, 
and a responsibiliQ not based upon the probability of accurate data pre- 
sented upon the original registration. 

Attached to this report is a list of the various counties of the 
C o m m o e t h  and of thei r  population, all of which are mall as  compared 
vith CalFfornia, but the difference i n  quantity is  not an insurmountable 
barrier to establishing a systen of t i t l e  recording regardless of land 
registration. In the economic world this t i t l e  recordiltg i s  of the highest 
mortance and a sispile, accurate system i s  a condition precedent t o  suc- 
cessful t i t l e  examination, investment marketability and security. Insofar 
as my conmission allows me, and even beyond, I reconmend a very drastic 
revision of the recordation system of your State. 

T h i s  is important, as I observed tha t  the State  Assurance Fund assures 
future increased values of property fo r  the original payment of ore-tenth 
of one per cent of the assessed value a t  the time of the original r eg i s t~a -  
t ion except i n  the interim betwen the decree of original registration and 
the end-of-the-year limitation period. Under the Land Court of Hassachu- 
set ts ,  there is  no such guarantee of the Assurance find as to the origindl 
value and therefore ria guarantee of the Assurame Fund fo r  increased value 
because of arry act  i n  regard to  the original registration. As I have said 
before, the dssurame Fund i s  a guarantee against errors follorring original 
registration, and therefore there exists the potent id i ty  of guaranteeing 
imreased values similar to the exanple given in the attached comments to 
the Los hge l e s  County report for  the original fee. You w i l l  recall  that, 
regardless of the o r i d n a l  value of the land,,the naxirmun that  can be col- 
lected is $1000 u d e r  our statute. Therefore, under these two considera- 
tions, the recordation system as a basis for  t i t l e  examination i s  of the 
utnost importance i n  i t s  sequence and contimitg and comprehensiveness of 
record. It d d  +pea' t o  me, i f  I urrlerstand the comparative data given, 
that it would be w e l l  nigh inqossible t o  be certain of a cert if icat ion of 
t i t l e  under the California system presently ob&inlng. Again, such an 
improved recordation system i s  essential because of the tremendous value 
indicated i n  the transactions daily in the Los Angeles C0u11ty recording 
office. If it can lx secured, a recordirg sgstan similar t o  t h a t  outlimd 
by General k, Chapter 183, of Massachusetts, is an integral system 
reconrmenled and promilgated as  a result  ofexamination of the recording 
spstem i n  the various states and ter r i tor ies  as  outlined i n  other parts of 
q report. Without a recent examination of amenchnents in other jurisdic- 
tions, which examination i s  not comprehended i n  q y  colmission, I therefore 
finally rec-nd that such a system be adopted a t  the ear l ies t  date obtain- 
able. 

It has been the history that such simplified recordation systems have 
opposition from t i t l e  companies, and from abstractors and comeyamem. The 
test, however, is the value to the public rather than to  the profession. In 
addition to accuracy and the minimum of errors, it eliminates the requirement 
of free service to be performed by County Registers' or  Co7mt.y Recorders' 



offices. I recomnd a system of fees that w i l l  appro*mate the cost of 
services, which ser'pices should be limited directly to the recording and 
preparation of indexes axxl records for  agencies separate and apart from 
the Recorder's office, i n c l u s i ~ a  of lay individuals. I note the r e c m n -  
dation of 19k3-W1 of a photographic mthod of recording. That has been 
adopted long s ime  i n  our County ard dis t r ic ts  of the County, and has 
resulted in a great saving in hantemnp the return of the recorded deed 
t o  the grantee, etc. i n  the point of t-. 

Again, it seems t o  me that  the duplication i n  d n a t i o n  of t i t l e ,  
either uithin the c o n f h s  of the Torrens system or  without, could be 
elimirmted by the adoption of a dmple s~rsteBl of recording t i t les .  To 
have the potential encunbrances spread out over varied points of record, 
and to  have so many possible encumbrances not a matter of centralized 
record, makes a t i t l e  exadnation expensive if a t  a l l  feasible. 

I n  addition to the repetitious c m r r t s  I have made throughout th is  
part  of q- report, I would like t o  ca l l  specific attention to certain 
provisions of law uhich would be of value i n  a recordixg system 

1. A deed executed and delirered would be sufficient without any 
other act  t o  convey land as between the grantor or lessor ad persons 
having actual notice, except this conveyance of a fee, or of a lease for 
more than seven years or for  l i fe ,  cannot be valid against any person 
other than the grantor or lessor unless it i s  recorded i n  the Registry of 
Deeds i n  uhich the Land l ies .  The m o s e  of this provision is to  take 
the place of a livery of seisin, and is t o  protect subsequent purchasers 
agaimt prior or unrecorded conveyames ad to give legal sanction to the 
antiquated rules adopted by judicial decisions by giving constructive 
notices to purchasers and creditors. You u i l l  note that this  provision 
is substantially identical with the mrds of the Federal Statutes, hl 
U.S., p. 1000. 

2. It should be provided further that the record of a deed and a 
lease or a P m r  of Attorney, duly acknowledged, becomes comlusive evi- 
deme of the delivery i n  favor of purchasers of value without notice. 

3. A statemnt, sworn to before an officer, and showing a person's 
married or unmarried status, kinship, and birthday, should be recorded 
and become ah t s s ib l e  i n  evidence in support of a t i t l e  i n  any court of 
a state. 

h. A grantee's nam? and residence and address should be contained 
or endorsed on a deed. 

5. There can be provision for a short form of Warranty or Quitclaim 
Deeds. 

6. 'fhe wrd ngrantn can be used as a complete and sufficient word 
of conveyance as against the old "ve, bargain, s e l l  and conveyn. 



7. It can be provided that the words "heirs a d  assignsn are not 
necessary to give an estate i n  fee and that the law constmes a conveyance 
as such unless the deed specifically provides otherwise. 

8. When a conveyance by deed or w i l l  i s  made the word %sen shall be 
implied or the words "in trustn should also be used. 

9. It can be provided that easements, rights, privileges, and appur- 
tenances are by iaq,lication a l l  part of the transfer, unless the deed or 
conveyance specifically excludes them. 

10. A mortgage entitled "liortgage h d q s  a deed to  heirs sod 
assigns and contains full warranty covenants and various statutory condi- 
tione i n  regard to  pay-mnt or redemption or foreclcsure. 

ll. Various mortgages given to banks (national, cooperative, savings) 
may a l l  be provided for simply by statute and a general provision that a 
holder of a mrtgage may upon foreclomrre purchase a t  such a sale. 

It m y  be noted here that it  has recently been provided under our 
Cornonwealth that foreclosures m s t  be by vay of equitable action, uhich 
further sinplifies the record of t i t l es .  

. A mortgage may be assigned fro= one nmrtgagee to another by a 
s-le paper recorded and witmssed. 

All these instnuoents, by provision of lau, must be aclmowledged. 
%', 

13. I n  order to have a substantial, wccessf'ul Torrew Land Registra- 
t ion System, there m s t  elcist a recording system that possesses raxianun 
accuracy, that  possesses mir?innun cost of exadnation of t i t l e ,  and that 
provides for  examiners who are competent. 

a. As i n  Wsachusetts, so can it be in state. There should be 
in the Land Court judges ubose jurisdiction i s  confined solely t o  land 
titles and not inclusive of the jurisdiction of torts, divorce, criininal 
law, etc., as I understand obtains i n  Cook Ccmnty, Illinois. In  Hassachu- 
se t t s  these judges are primarily locatad in  the Capitol i n  Boston, but may 
a t  their  discretion hold si t t ings of Court i n  any part  of the Comomealth. 
This might require various locations i n  the State of California because of 
i t s  size and inaccessibility to Sacramento fm the south and the north, 
just as certain other of your offices are divided between San Francisco, 
Lcs dngeles, Sacramento, etc. This i s  mt an i~lsu~llountable difficulty. 

1 .  The recorders, assistant recorders, and engineers i n  the maln 
office or offices should be of most c q e t e n t  education and ezperierce. 

16. The examiners should be chosen by the Court and not by the 
applicant. 



17. As i n  the Fassachusetts Statutes, Chapter 185, a l l  available 
data should be required t o  be given i n  the application, and there should 
be authority for  added examination and m y s .  

18. B e  system of notice, wfiether by personal posting or by publl- 
cation, should be a t  a maximum, uith a l l m e  of sufficient time t o  
permit a l l  parties interested therein to be heard and to assert their  
rights. Urder this system there should be a decree i n  rem conclusive 
against the world, including the State of California. There should. be a 
linbtation of t ine  after  the decree i n  W c h  a l l  questions except fraud 
are forever barred. 

19. The various Registries of Deeds for  the s h p l e  recordation system 
or for  the division of the Registry that handles the Torrens system should 
be persormeled by specialists in that Urn and should be free from politics. 

20. An assurance or i n d e d t y  m d ,  because of the suggested procedare 
as required here of no defaults but complete hearings on each t i t l e ,  with 
limitations af ter  decree, should be confined i n  i t s  guarantee t o  errors 
after original registration. An observation on this  feature, where your 
applicant furnishes his own abstract on a faulty recordation system, is that 
your Assurance Fund i s  always i n  danger. 

21. An assurance fund depletion should. not be dependent upon a t i t l e  
insurance compaq-1s guarantee o r  vice versa. 

It is  beyoal n q  conapission and it would be kpossible, with the data 
that I have or m y  lack of knowledge of your conditions i n  California, to 
mggest or to outline a schedule of individual costs and fees as well as 
of salaries of q l o y e e s  and of the Court. This i s  dependent upon a 
state 's  condition, size, fixed financial programs and attitudes, all dif- 
fering from another state or locale as om person inherently differs from 
another. 

It is recognieed that M, one feature or features can make a successPdl 
recording or registry system workable, but there m certain salient ele- 
&, in  opirdon, uhich are essential to its adognc-t and efficimmy, 
such as a lPininnm of pol i t ica l  attitudes, a a l  the qlaylpent of specialists 
for  the C o u r t ' s  engineers, exaninem and p e r s m l .  Lastly, but certainly 
not the leas t  by any manner of means, is the attitude of the comeyancers 
and the bar of a state toward a possible destruction of present sources of 
income of independent examinations for  t i t l e  guarantees. I are informed 
that  i n  every s ta te  i n  the Union, there has been criticism and objection 
t o  a change, based partly upon such a d e s t ~ c t i o n  of a recognized and e m -  
what lucrative business. This i s  only human, but I do believe that grovLng 
coqeration of conveyancers a& lawyers d t h  property owners and financial 
interests vill be absolutely necessary to fix the marketability of t i t l e s  
and their  use as collateral a t  a mi* of cost. The a c d a t i w  tax 
problem that faces the people of aqp s ta te  from the state level, from the 
mnicipal level, from the county level, and moreover from the national 
level, mans an econoq t o  be projected along the lines of t i t l es .  



Othervise real  estate w i l l  become less  and less  a basis expedient to  indus- 
try and free enterprise and, worst of all, the hopes of the small-iocom 
class of people, in regard t o  thei r  hmes, and small businesses, and farms, 
w i l l  be defeated. 

Water rights for  i r l lgat ion and fo r  power are a source of complicated 
t i t l e  dependency. A l l  these are Larger problems obtaining i n  the S t a t s  of 
California than in the Eastern or Middle West States, a t  l eas t  east  of the 
Mississippi ELiver. Coastal States, inclusive of the thirteen original 
colonies, have had to meet the inaccurate descriptions and rights tonards 
or within the inland waters and the ~larginal seas, and overlapping and 
undecided questions. It has been experienced that the Land Court has been 
tbe most effective instrnment i n  searching and de temirhg  these overlap- 
ping rights. 

O r e  elenentwhich nmst be taken into account on water rights arises 
under the granting of licenses by the Federal Governmerit to constract piers 
or  other structures i n  navigable areas, and the resulting conflict that 
arises between riparian wners bordering on these navigable uaters. 

In  the conflict that  has arisen involving riparian owners on ialand 
uaters a d  marginal seas as t o  the ownership of and recovery of resources 
such as fish, gravel, sponges, etc., etc., the Land Court has been a .  effec- 
t ive  inst i tut ion for  the determination of these rights, because all parbies 
in interest  are notified and heard, and the constitutional provisions are 
necessarily s t r i c t ly  observed. 

Finally, this report and these observations, criticisms, and recornmen- 
datiorrs are not given or presumed to be those of.perfection or those that  
could be adopted by a particular jurisdiction vithout substantizl dismp- 
tion. The determination of their  value =st necessarily rest  beyond my 
authority, and is  subject to the protection, consensus, and reflection of 
competent minds studying the changing tinrs and problems w i t h  the years. 



INTRODUCTION: 

A t  the beginning t h e  l imited scope of this report  should be 
emphasized. It does not purport t o  pass upon the very broad question 
whether, in view of the ava i l ab i l i t y  of t i t l e  insurance, any attempt 
whatever should be mde t o  improve t i t l e  recording or reg is t ra t ion  i n  
California. On this broad issue we make no pronouncement a t  a l l .  The 
authors of t h i s  report  a r e  required by t h e i r  contract with the S ta te  
I d s  Comission t o  report  "on the methods t o  be followed in app1,ving 
good land t i t l e  recordation and reg is t ra t ion  systems in the State  of 
California." I n  writing t h i s  report we have assumed tha t  it i s  desired 
t o  provide the  people of California with system of regis t ra t ion and 
recording operated by the g o v e r m n t  which w i l l  be a t  l e a s t  equal in 
efficiency t o  those operated by the govern~ents of other s t a t e s  of the 
United States. The f a c i l i t i e s  mde available t o  the  public by pr ivately  
m e d  and operated t i t l e  insurance companies have been l e f t  en t i r e ly  out 
of consideration. 

From the point of view here s ta ted the following recomaendations a r e  
respectful ly  subnitted. They a re  based upor, a consideration of systems 
i n  use i n  other s t a t e s  and the suggestions of experts in th i s  f i e l d .  

PART I: METHODS - FOR IUPXOVEWJNT -- I N  THZ CALI?03Ei -- LRD TIT= REGISTEWTION 
sYSm . , 

The Torrens System (reqis t ra t ion system) has not been used t o  any 
great extent in the United St;it.es. It has been t r i e d , k  various parts of 
the  country, but has met with disappointing resu l t s .  There a r e  a few areas 
in which it is being used t o  a very Limited extent, i.e. Boston, 
Xassachusetts and Cook County, I l l i n o i s ,  These areas have found the system 
t o  be sat isfactory,  but they a r e  decide9dy i n  the minority. 

The reasons fo r  t he  f a i l u re  of the  Torrens System t o  succeed in the 
United States  can be t raced m a i n l y  t o  theapa thy  of the people i n  regard 
t o  it. The people a r e  accustomed t o  t he  Recording System, cumbersome 
though it may be, and do not desire t o  change over t o  a system which is 
qui te  d i f fe ren t  f ron  t h a t  t o  which they a r e  accustomed. (1) Iiuch of t h i s  
a t t i tude .on  the par t  of the people i s  due t o  the f a c t  tha t  the  i n i t i a l  
proceeding f o r  putt ing property under the  Torreils System is an  expensive 
proceeding. It requires a judicia l  hearing, t i t l e  reports, surveyor's 
reports, the  services of an a t to rne :~  and other incidental  m t t e r s .  These 
a r e  expenses t ha t  a r e  faced when a property m e r  decides t o  reg is te r  his  
land and they add up t o  a f a i r l y  large s m .  There i s  a saving t o  f u t m e  
owners of t h e  property since subsequent conveyances a r e  l e s s  expensive 
than they would be under the recording systen, but a present miner i s  not 
concerned with the savings t o  such futllre miners. He i s  n a b ~ r a l l y  
concerned with the expense t o  him. - Therefore, a f t e r  considerin2 sach 



expense, a p r o p r t y  owner generally decides he  ill r e : ~ i n  i l l e r  tkie 
Recording Systex where he needs only t o  p y  a s z a l l  a m m t  for  re:wdln, 
his  deed and other documents affect ing nis  pro2erty. 

The only solution t o  t h i s  a t t i t u d e  on the part of the general public 
i s  t o  mke the  system compulsory, requiring everyone t o  reg is te r  his  
property. Th i s ,  of course, has obvious p o l i t i c a l  d i f f i cu l t i e s ,  ana would 
not be considered. (2 ) 

If we assume, however, t n a t  a Torrens Systen could be made t o  operate 
s a t i s f ac to r i l y  on a small scale, a s  it is i n  Boston or parts of I l l i n o i s ,  
the  problem tha t  confronts us is why has California's experiment with the 
Torrens System f a i l e d  so drast ical ly? There are  several  defects in the  
California System which have led  t o  t h i s  fa i lu re .  They w i l l  be discussed 
i n  d e t a i l  below, with suggestions for  remed3ing the defects. 

!he California Registration l a w  provides f o r  an Assurance Fund f o r  
the purpose of protecting registered o'mers who lose t h e i r  property due 
t o  operation of provisions of t h i s  law. ( 3 )  For example, A ovm 
regis tered property. His Cert i f icate  of T i t l e  t o  t h a t  property is s tolen 
by X, who forges A ' s  nane and conveys the property, by t ransfer  of t he  
ce r t i f i ca t e ,  t o  3, xho i s  a bona f ide  pxrchaser. Accoriing t o  the 
provisions of the Kegistration l a m  in California, B would be protected, 
since tine ce r t i f i ca t e  i s  t o  t ha t  extent "conclusive" evidence of t i t l e . ( u )  
A's only remedy mula be a & a k s t  X who has probably l e f t  the State. The 
purpose of the  Assurance md is t o  give k a recovery of money f o r  the  
value of the  land which he has l o s t  through t h i s  forgery and thef t .  The 
Iand T i t l e  Iaw gives h i m  a r i gh t  of recovery, provided he meets the  
requirements s e t  up by the law, against the  Assurance Fund. Theoretically, 
this i s  an idea l  solution. It provides f o r  a "cer t i f ica te  t h a t  is 
conclusive", which i s  necessary f o r  the perfect  operation of a Torrens 
System, and it a l s o  provides f o r  protection of the r i g h t f u l  owner, 
permitting him a money recovery. 

The h d  has, holrever, not worked i n  the  manner in which it was 
expected to .  The reason f o r  t h i s  i s  t h a t  the  fund is much too  small t o  
meet the  demands of property owners who have l o s t  t h e i r  property through 
conditions which would give them a r i g h t  t o  recovery f romthe  fund. The 
amourrts put in the fund consist  of a small percentage of t h e  amount 
collected as fees  by the Registrar f o r  h i s  services in C O M ~ C ~ . ~ O ~  with 
Registered (Torrens) Froperty. These f ee s  a r e  admittedly very low and 
insuff ic ient  t o  cover the  costs of min ta in ing  a Registration System. 
The amount wkich goes i n to  the fund i s  en t i r e ly  too sml l  t o  create a 
fund suf f ic ien t ly  large enough t o  meet the  needs of owners of Registered 
property.(s) I n  addition, a t  the  present t h e ,  due t o  the judgment in 
the G i l l  case discussed i n  the first report, the fund has become bankrupt. 
This leaves the Registered miners with absolutely no protection a t  a l l  
from any Assurance hnd.  With a s i t ua t ion  l i ke  t h i s ,  a Torrens System 
could not possibly be successful. 

'iinere mst be a soundly iimnceC. i.ssur;nce l,%iiind, ir;r:e fnoui;h t o  



~ e - t  the  norm1 needs or mmer's of Registered property. In o ~ h r  f o r  it 
t o  :;iv;? aueqilate secur i ty  t o  these owners, it must be supported by the 
State of @liforcia{6) Anv other type of insurance, unsupporta:! by the 
Stat:, w i l l  be inadequate. Xithout an adequate, workable fund, G l i f  ornja 
can never have a successful Torrens System. 

The m j o r  problems encountered in connection with California's 
Registration System ste:n from the  interpreta t ion of the  Courts a s  t o  the  
"conclusiveness" of a Torrens Certif icate.  Section 36 of the k n d  Ti t le  
I z w  provides t h a t  the  ce r t i f i ca t e  should be 'lconclusive" evidence of 
t i t l e .  This mans, i n  e f fec t ,  t h a t  protection is given t o  those persons 
whose names appear on the ce r t i f i ca t e  a s  having an in t e r e s t  in the 
property. Anyone who claims an in te res t  in the property, but whose name 
does not appezr on the Cert i f icate  i s  precluded from any in te res t  in the  
property. H i s  remedy is then l imited t o  damages or a possible action 
a ~ a i n s t  the  Assurance f ind  discussed above. 

Exceptions a r e  made in the Statute  in Section 311, which s t a t e s  t ha t  
the registered ovmer holds h i s  property subject t o  such es ta tes ,  mortgages, 
l i ens ,  charges and in te res t s  which a re  noted in the last ce r t i f i ca t e  of 
t i t l e  EXW3PT: 

I. An existing lease f o r  a period of not exceeding one year; 
2. public hizhways; 3. cer ta in  taxes; etc.  

The California C o u r t s  have refused t o  hold the  ce r t i f i ca t e  "conclusiveu 
evidence of t i t l e  in a s e r i e s  of important decisions. (7) These have been 
discussed in the  f i r s t  report ,  but should be referred t o  b r i e f l y  a t  t h i s  
poiqt. In most of these cases the  California C o u r t  found tha t  the  Court 
i n  the or ie ina l  proceedings t o  reg is te r  the  property had no ju r i sd ic t ion  t o  
mke  the determinations a s  t o  in te res t s  in the  property. This m y  have 
been because of a lack of proper service on p r t i e s  who had in t e r e s t s  in 
the property, or  it ray  have been due t o  the  Court 's f a i l u re  t o  have 
jur isdict ion over t h e  mper ty  i t s e l f ,  which was the subject of tho 
Registration proceedinis. Lacking jurisdiction,  it nas held, the  C o u r t  
could not e f fec t ive ly  preclude the i n t e r e s t s  of persons t o  the  property 
attempted t o  be registered and t he  en t i r e  pmceediags were declared Fnvalid. 
Such decisions natural ly  shook the  confidence of t he  general p lb l i c  i n  the 
Torrens System and the r e su l t  has been t h a t  p p e r t y  omers  do not f e e l  
t h a t  Torrens property is a sa fe  i m s t m n t .  

The following case affords an i l l u s t r a t i on  of t h i s  si tuation: 

0, owner of blackacre, brought an action t o  have h i s  property 
registered under the  Torrens System. He f a i l ed  t o  name X, (who was occupy- 
in? a small section of Blackacre) in the pe t i t ion  and X was not given 
n e r s o a l  service of the pe t i t ion  and summons. The Land Ti t le  I a w  requires 
personal service t o  be given t o  a l l  occupants of the  property sought t o  
be registered. X, having no howledge of t he  reg is t ra t ion  proceedings 
fa i led  t o  appear and consequently the property was decreed t o  be registered 
i n  the naqe of 0, with no wqt ion  of X's i rkerest  which was bssed on a 



boundary agreement previously made with 0. Several years Lster the 
property was sold t o  a bona f i d e  purchaser, P, who had no actual  notice 
of X ' s  i n t e r e s t .  X brought an action to quiet  t i t l e  and s e t  aside the 
decree of reg is t ra t ion  so t h a t  he could a s se r t  h i s  i n t e r e s t  i n  Blackacre 
against  P. 'Phe court  in Suartzbaugh 1. Sargent(8) under f a c t s  similar to 
those outlined above, held t ha t  X was en t i t l ed  t o  s e t  aside the decree of 
reg is t ra t ion  and a s se r t  h i s  i n t e r e s t  in the property. The c o m t  held t h a t  
f a i l u r e  t o  give the notice required by s t a t u t e  (personal service in t h i s  
case) in this instance meant that no due process had been given to X. It 
is, of course, necessary t o  give the type of notice required by the s t a t u t e  
in order ix give the  defendant "procedural due process". It is not 
necessary, however, that the s t a t u t e  require personal service. It has 
been held by a se r ies  of Supreme Court cases t ha t  when an action i s  in 
ran (such a s  the type of action involved in a quiet  t i t l e  action) noEce  - 
by publication is sufficient--  ersonal service is not necessary unless the 
s'dtute specif ical ly  requires %- it. 9 When the Court has physical 
iu r i sd ic t ion  over t he  real provertu involved (i.e. the land is v i th in  the 
g t a t e  i n  which the court i s - s i t ua t ed )  the court has the r i g h t  to s e t t l e  
the t i t l e  t o  such property.(lO) This may be based on publication service 
as held i n  these Supreme Court decisions, whether the  par t ies  with 
i n t e r e s t  i n  such property a r e  u i th in  the s t a t e  o r  not. This mans t h a t  
the California Land T i t l e  Law could be amended to require merely service 
by publication as  the method f o r  giving notice i n  the  or iginal  proceedings 
f o r  regis t ra t ion,  ratiier than personal service. The decree granted would 
then be "in rem" (i .e.  conclusive against  all the world) and lack of 
personal service could not be claimed as a basis for  lack of jur isdict ion 
and grounds f o r  vacating the judgment in the or iginal  proceedings. 

I n  order f o r  the  Torrens System t o  operate successfully, the  c e r t i f i -  
cate must be conclusive evidence of t i t l e  as  a i n s t  a l l  the world.(ll) 
It i s  proper, however, to allow a short  period -?- as i s  provided in the  Land 
T i t l e  Law) f o r  vacating the decree because of fraud, &take,-or  inadver- 
tence. Such act ion should not be allowed as against  a bona f ide  purchaser 
of the  property, however. After t h i s  period of time elapses, the decree i n  
the  or ig ina l  proceedings should not be subject  t o  attack. 

The Torrens S ta tu te  i t s e l f  has provided f o r  a conclusive ce r t i f i ca t e  
of t i t l e .  Failure on the  p a r t  of the Courts to recognize the proceeding 
as one -- i n  rem i n  which r igh ts  were established and all other r igh ts  cut  
off, has been largely responsible f o r  the  breakdown in the operation of 
the  Torrens System i n  California. 

It should be emphasized t h a t  in order to have a sa t i s fac tory  
Registration System there  must be a sat isfactory Recording System as a 
basis.(l2) This i s  necessary in order t o  determine in the  or ig ina l  Torrens 
proceeding which par t ies  have in t e r e s t s  i n  the property which is being 
registered,  so t ha t  they can be given proper notice of the Torrens 
proceeding. I f  it i s  d i f f i c u l t  t o  f ind t h i s  information from the Off ic ia l  
Records, persons with legit imate i n t e r e s t s  in the property would not be 
properly not i f ied and consequently trouble would very l i ke ly  a r i s e  in the 



future.  The Boston report  s t a t e s  t h i s  h s  follows: 

"In order t o  have a substant ia l ,  successful Torrensl Land 
Registration System there must ex is t  a recording system tha t  
possesses maximun accuracy, t h a t  possesses mininixing cost 
of e m i n a t i o n  of t i t l e ;  and an examiner who i s  competent." 

Improvements i n  the  California Recording System woula not only be 
benef ic ia l  i n  connection ~ 5 t h  the operation of that system, but a l so  in 
connection with the operation of the  Torrens System, a s  can be seen from 
the above quotation. 

There a r e  some prac t ica l  human problem vhich enter i n to  the p i c t w s  
and must be dea l t  with. For instance, in some of the  riegistrars'  offices 
i n  various counties throughout California, poor records are  ke?t ana there 
is a lack of proper supervision.(l3) It i s  necessary t o  have a coqe ten t ,  
well-trained staff t o  carry out the provisions of t he  lfegistration System. 
This can only be achieved by emphasis on adequate personnel i n  the various 
Registrars'  offices.  (a) If the Torrens System i s  ever t o  function 
properly, a thorough investigation of hovr records a r e  kept shoula be mde 
and a revision accomplished where necessary. This is especially applicable 
t o  the  smaller counties since the large counties, such a s  Los Angeles, a r e  
well-staffed and operate i n  an e f f i c i en t  mnner. 

These then a re  the pr incipal  defects in the California aegis t ra t ion 
System and a re  the na t te rs  which must be reaedied i n  orner t o  have a 
workable Torrens System i n  California. It i s  feasible  f o r  a Torrens 
System t o  be successful,.as has been the experience of cer ta in  smll 
c m n i t i e s .  It must, however, have the support of the  people. This is 
perhaps the  greates t  problem of a l l ,  s i x e  the people of the State  of 
California have heretofore f a i l ed  t o  have suf f ic ien t  i n t e r e s t  i n  the 
operation of t h e  Torrens System t o  support it wholeheartedly. A s  long a s  
the  apathy of the  general public continues, it is doubtful whether a Torrens 
System which would operate successfuly could ever be devised. It is, there- 
fore,  up t o  the people of the  State of California, in the last analysis,  t o  
determine whether they want a Torrens System or  not. 

limy of t he  defects in the California Recording System a r i s e  out of 
the  mechanical d i f f i c u l t i e s  of obtaining i n f o m t i o n  from the public 
records. One of t he  m a i n  purposes of a recording system is t o  provide a 
method i n  which a purchaser m y  obtain i n f o m t i o n  a s  t o  the s ta tus  of 
t i t l e  t o  a par t icular  piece of property. This he should be able  t o  f i nd  
lFith a minimum of t i n e  and effor t .  Instead, due t o  the bulk of material 
and the poor indexing systelc i n  use in California, it is extremely 
d i f f i c u l t  t o  obtain a c lear  pic ture  of the  record t i t l e  t o  a par t icular  
piece of property f romthe  o f f i c i a l  records. Under the California system 
a s  it prevails  today, a purchaser must f i r s t  t race  t h r o u ~ h  a se r ies  of 
Grmtor-Grant~e Indexes and must ultimately read every nocument executed 



by a grantor i n  the  chain of t i t l e  t o  deternine whether it involves the 
property he is interested i n  purchasing. This is due t o  the fac t  t h a t  
the Indexes & no2 contain any l ega l  description of the property conveyed. 
By looking a t  t he  index a l l  a purchaser can d iscwer  i s  t h a t  X conveyed 
by deed t o  Y. He cannot d e t e d n e  f romtha t  index whether it was l o t  1, 
l o t  2, e tc .  which was conveyed. It i s  no wonder tha t  the Boston report  
regis ters  disbelief a t  such a deplorable condition. 

The first recornendation, therefore, i s  tha t  a t  l e a s t  a provision be 
made requiring the index books t o  indicate the  description of the 
property conveyed, a s  w e l l  a s  the name of the grantor and grantee and the 
t i k l e  of the instrument, by which it was conveyed. This woul? help the 
purchaser considerably, since he could then determine, without consulting 
the i n s t m e n t  i t s e l f ,  whether a spec i f ic  doanent  o r  transaction dealt  
with the property he i s  in terested i n  purchasing. 

This m l d  eliminate a cer ta in  amount or  m s t e d  e f for t .  However, 
the  bulk of t i t l e  searchhg woula s t i l l  involve the tedious method of 
checking Grantor-Grantee Indexes back t o  the source of the  t i t l e . ( s )  It 
would be a considerable time saver i f  tract indexes could be used. A l l  
transactions involving a specif ic  parcel  of property would be l i s t e d  on 
a p g e  containing the l ega l  description of the property i n  question. (16) 
A purchaser, in terested i n  a spec i f ic  piece of property, could then 
consult the page corresponding t o  the lega l  description of t he  property 
he i s  in terested in. He would f ind  on t h i s  page a notation concerning 
a l l  transactions connected with t ha t  piece of property. With t h i s  form 
of index he could obtain a pic ture  of the  chain of t i t l e  a t  one glance 
ra ther  than by having t o  t race the t i t l e  laboriously through grantor- 
grantee books. k o m  the reference contained in . the  t r a c t  index he could 
then consult t h e  record of the  par t icular  docunients which a re  of special  
i n t e r e s t  t o  him.(l7) mis system has been used successfully by other 
s t a t e s  and by the t i t l e  companies. It i s  t rue  tha t  such a change i s  a 
great undertaking and would, it has been suggested require the  preparation 
by the s t a t e  of abs t rac t  books similar t o  those in use by the t i t l e  
companies. (18) It would, however, greatly increase the  productivity of 
the recording system and r e su l t  in a f a r  more workable system than t h a t  
which is in e f f ec t  a t  the  present time. 

Such a change would eliminata the defect presented i n  the  follonring 
typa of case: 

A, m r  of l o t s  #1 and #Z conveys l o t  t o  B by deed containing 
r e s t r i c t i v e  cwenants which a re  m t u a l l y  enforceable by A and B and which 
a r e  applicable both t o  l o t  #1 and l o t  #2. k t e r ,  A s e l l s  l o t  #2 t o  C, 
who has no ac tua l  notice of the  res t r ic t ions  imposed on l o t  #2 by the 
former deed t o  B. The California court has held t h a t  C, the subsequent 
purchaser, is put on notice of the  r e s t r i c t i ons  against l o t  #2 which he 
has purchased, from the record of t h e  deed fromA t o  B creating these 
mutually r e s t r i c t i ve  covenants. (19) A s  was pointed out in Chapter 9 of 
Part 111, C would not be able t o  f ind  the nature of these res t r ic t ions  
from the o f f i c i a l  records, unless he scrutinized deeds given by k 



involving land which ms - near C ' s  l o t .  This is a burden on a subsequent 
purchaser which zould be e a s i l y  eliminated by the use of a t r a c t  system. 
I f  such a system were used, a notation would be posted on the sheet s e t  
up f o r  l o t  #l, showing the r e s t r i c t i ons  against  l o t  #2 i n  favor of l o t  #1. 
The subsequent purchaser, C, i n  searching the t r a c t  index would then 
become conpletely aware of the existence of these r e s t r i c t i ons  against  
the  property he is interested i n  prchasing. He would then be i n  a 
posit ion t o  investigate the  e f fec t  of these r e s t r i c t i ons  against  him, as 
a subsequent purchaser of this property. This is clear ly  a s i tua t ion  in 
which use of a t r z c t  index, ra ther  than a grantor-grantee index would be 
highly desirable and beneficial .  

The f a c t  t h a t  records a r e  kept i n  various off ices  creates a fur ther  
defect. It requires a lengthy search through various offices,  such a s  t he  
County Clerk's office,  County Tax Collectorls office, Bureau of Assessment, 
Probate Court records, and Bankruptcy records, with the poss ib i l i ty  that 
an interested purchaser might overlook some important source of information. 
It would be advisable t o  central ize  the records by requiring them t o  be 
recorded i n  the same office. This would perhaps, be an added burden, but 
would make the process of t i t l e  searching much simpler. This suggestion 
is likewise uade by the  Boston report. 

The bulk of the ue t e r i a l  in the recorder's o f f ice  presents a 
mechanical problem. The use of photographz has helped t o  a cer ta in  extent 
t o  cut dorm on the bulk. This i s  noted Kith approval i n  t he  Boston report. 
This problem of volwainous records could be fur ther  solved t o  a cer ta in  
extent by the use o f t h e  microfilming process. When documents are 
microfilmed the  recorrb would take up very l i t t l e  space. Homer ,  the  
problem of flashing them on a screen everytime someone wishes t o  see a 
par t icular  document m y  make such an innovation an  impractical one. 

The matters discussed so far i n  this report  have been concerned n i t h  
defects exist ing in the  recording system i t s e l f - i n t ema l  defects. There 
are, a s  has been pointed out in the first report  and in the  introduction 
t o  t h i s  second report ,  ueny defects which a r i s e  outside of the  record 
i t s e l f .  These have been referred t o  a s  exterodl defects. 

These defects present themselves nfieneper a purchaser of real 
property is held t o  be subject  t o  i n t e r e s t s  in t h a t  property rfcich do not 
appear in the  record c h i n  of t i t l e .  For example, a purchaser may be 
subject  t o  an  adverse possessor's r i g h t s  although the record a s  such shows 
no record of such adverse possessor's in te res t s .  The same s i tua t ion  a r i s e s  
when a forgery occurs or  when cer ta in  types of fraud a re  involved in 
transactions in the chain of t i t l e .  A s  a r e s u l t  of these matters a pur- 
chaser may f ind  t h a t  he is subject t o  a t i t l e  i n  t he  t rue  owner and he is 
l e f t  with l i t t l e  or no recovery. These s i tuat ions  present d i f f i c u l t  
problems and cannot be solved easily.  Some suggestions have been given 
by the Boston report  and some fur ther  suggestions a r e  discussed below. 
The changes required t o  eradicate these defects involve generally a 
rad ica l  change i n  the  prevailing law. Even such changes as  are  outlined 
below would leave some harrbhip on cer ta in  par t ies  involved as w i l l  be 



pointed out in the  following discussion. 

The f i r s t  seriozs off the  record. defect involves the r ights  of 
an adverse possessor against the  r ights  of a bona f i d e  purchaser of a 
par t icu lar  piece of property. The l a w  a s  it stands today holds t h a t  a 
purchaser of r e a l  property i s  put on notice from possession and therefore 
takes subject t o  in te res t s  of anyone adversely possessing the  land he has 
purchased. (20) 

The trouble which a r i s e s  out of adverse possession i s  a serious one, 
since it causes a purchaser t o  take t i t l e  subject t o  in te res t s  which 
not appear on the record. This ru le  is applied even if the  purchaser uses - -- 
due diligence in investigating the premises t o  determine &ether another 
person i s  i n  possession. 

Various suggastions fo r  rememng t h i s  defect have been suggested or 
attempted. One suggestion has  been t h a t  an adverse possessor be required 
t o  record h is  - claim t o  the property. This would make public the  f ac t  of 
his adverse possession. k purchaser would then be put on notice from the 
record.(21) I f  no claim i s  f i led,  the  purchaser should be protected if he 
uses due diligence i n  investigating the premises. If he f inds no one in 
possession (i.e. i f  the house is boarded up and there  a re  no signs of l i f e )  
the purchaser should be protected against the r igh t s  of an adverse 
possessor who is,  perhaps, on a vacation. A rule  such a s  this would help 
t o  remedy the dangers resul t ing from the doctrine of adverse possession. 

The Torrens System attempted t o  face t h i s  problem and solve it by 
eliminating the r igh t  t o  obtain property by adverse possession. (22 ) In 
order t o  evaluate the des i r ab i l i t y  of dispensinglrith the doctrine of 
adverse possession en t i re ly  it i s  necessary t o  consider the bas i s  on wfiich 
adverse possession is predicated. The main purpose of such a doctrine i s  
t o  cure old, defective t i t l e s .  It i s  a method of clearing land of clouds 
and in t e re s t s  which have not been asserted f o r  several  years. (23) To this 
extent it i s  similar t o  a quiet t i t l e  action. It is a very ancient and 
natural  method of disposing of problem involving a parcel of r e a l  property. 
If an adverse possessor meets the s ta tu tory  requirements, such as posses- 
sion for t h e  s ta tu tory  period which is open, notorious and adverse plus 
payment of requis i te  taxes, such individual acquires an original t i t l e .  
He i s  not subject t o  any pr ior  claims t o  Ulat property. The r igh ts  of all 
persons have been cu t  off - the s l a t e  has been mped clean. There is a 
strong p lb l ic  policy i n  favor of clearing the t i t l e  t o  land i n  this manner. 
It is a necessary doctrine f o r  this purpose. 

Without s m e  such doctrine, t i t l e s  would not be cleared i n  t h i s  simple 
manner. Court actions involving time, expense and pract ical  d i f f i cu l t i e s  
woula be necessary t o  determine the  s ta tus  of 01.5 c l a m .  It i s  desirable, 
therefore, t o  provide - some method of clearing t i t l e s  without the necessity 
of a court action, i f  the doctrine of adverse possession is t o  be dispensed 
with a s  it is under the Ton-ens System. A sa t i s fac tory  metnod by wnich this 
could be accomplished would be by l imiting the extent of t i t l e  searching 



t h z t  is required t o  prove good t i t l e  - i. e. a s t a tu t e  l u t i n g  t i t l e  
searching t o  a LO year period. For exanple, 0 is record m e r  of Slackacre. 
To prove a suff ic ient  t i t l e  he need only search the record back f o r  L O  
years. I n  searching f o r  t h i s  period 0 f inds  t h a t  n, his vendor, acquired 
the t i t l e  from B, by recorded deed 20 years ago; t h a t  B in t u r n  acquired 
the t i t l e  from C by recorded deed 20 years before t he  conveynce t o  n. 
This would then show clear record t i t l e  i n  0, deraigned f o r  &O years. 
This would be the only search required. 0 could then convey a t i t l e  f r ee  
and c l ea r  from claims by persons who had in t e r e s t s  t ha t  did not appear on 
the record during that &O year period. For exaaple, if X had acquired an 
in t e r e s t  in Blackacre, such a s  an  easement, wbich appeared on the  record 
pr ior  t o  the  LO year period but not during the LO year period, it could 
not be asserted by X against 0 or  his  vendee. Such a s ta tu te  would, 
therefore, have the same ef fec t  as the doctrine of adverse possession, 
i. e., it viould c lear  up old t i t l e  defects. 

Of course, i f  X were ac tua l ly  using h i s  easement, t h i s  wonld prevent 
0 or his  vendee from becoming a bona f ide  purchaser since he would have 
actual  notice from X's possession. I n  t ha t  case, X could a s se r t  h i s  i n t e r e s t  
in sp i t e  of the  &O year s t a tu t e  referred t o  above. 

Other external defects include fraud, forgery, lack of capacity, 
etc.(2L) To protect purchasers against  loss  due t o  these various items a 
rad ica l  change i n  the law would be necessary. The doctrine of bona f i d e  
purchaser m u i d  have t o  be extended t o  protect  a purchaser against  any 
defect in the  chain of t i t l e  of which he m s  not amre .  For example, he 
would have t o  be protected if a t ransfer  i n  his chain of t i t l e  was obtained 
by means of a forgery, or fraud (ei ther  i n  the factum o r  by mans of induce- 
ment). He would have t o  be protected even if a t ransfer  had been nade by 
a person with a lack of capacity, o r  even &ere there  had been a non- 
delivery of a deed. It is t rue  t h a t  t h i s  would violate  t he  common l a w  ru l e  
t h a t  no innocent par ty  loses  h i s  property due t o  a forgery. The Torrens 
system purported t o  protect  t he  purchaser in si tuat ions  l i k e  t h i s  by d i n g  
the c e r t i f i c a t e  of t i t l e  a conclusive determination of t i t l e .  The record- 
ing system could be made t o  operate in such a nanner merely by revising 
the l a w  in  the various s i tua t ions  in which a bona f ide  purchaser is not 
protected and giving him the  needed protection. A s  discussed i n  the  f m r  
report, t he  doctrine of a bona f i d e  purchaser does protect  in several  
instances, but it would have t o  be extended considerably t o  protect  the 
purchaser i n  a l l  instances. It i s  apparent t h a t  these off the  record 
defects do not present a very serious problem i n  Boston, judging from the 
Boston report. Under t he  hkssachusetts l a w  a bona f ide  purchaser is pro- 
tected against  many of the claims which the  California law f a i l s  t o  protect  
a purchaser against. Erren i n  t he  cases i n  which a purchaser is not 
protected against  cer ta in  of these claims in Boston, it i s  indicated by 
the Boston report  t ha t  the consequences have not been serious. The chances 
of loss  f romthe  existence of off the  record defects have no doubt been 
exaggerated even i n  California. Nevertheless, the  problem, although small, 
ex is t s  and was par t  of the undercurrent leading t o  the  adoption of the  
Torrens System i n  Cal i fornh  . 



A poss ib le  s o l v t i o n  t o  t h e  l o s s  due t o  t h e  o f f  t 3 ~  record d t f ~ r ~ e s  has 
been suggested by t h e  naintenance of a state insurance fw.?.(25j Siich f w Z  
would conpensate innocent purchasers xho a r e  forced t o  p a r t  x i t h  land w?S ci 
they have purchased, due to some d e f e c t  not. appearing i n  'he record and of 
which they had no not ice .  A s  can be seen fmm t h e  a r t i c l e s  i n  the  footnote, 
such suggestion has r e s u l t e d  i n  many controversial opinions. Such a fund 
would have t o  have t h e  backing of the  S t a t e  of Cal i forn ia .  

There a r e  some d n o r  reforms t h a t  could be suggested t o  avcid certai.n 
of the  o f f  the  record risks. 

The first is the  continued photographhFn5 of domnents .  This :helps to 
avoid fo rge r i e s ,  s ince  the  s ignature  on record can be conpare?. Fkotor~.a;hy 
i s  of assis tance i n  avoiding copying e r ro r s ,  a l so ,  a s  i s  pointed out  b r  the  
Boston r e p o r t .  

Tie second i s  a more s t r i c t  r egu la t ion  of no ta r i e s  who c e r t i f y  docu- 
ments wnicn a r e  recorded. Y k n ~  f o r g e r i e s  cou.ld be avcihed a s t r o r g e r  
enforcenent o f  t h e  requirement t h a t  t h e  notary  have howledge of the  pa r ty  
signL&- t h e  document. 

In order  t o  i r y o v e  the  C a l i i c r n i a  Xecordh: and 3 e g i s t r a ~ i o r ?  2yste-s 
it i s  necessary t c  have a thorough r e ~ i s i o n  of both syste-.? ~i',i zt ter t ic :  
d i rec ted  t o  scze of the  above matters. 
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discussing necessity for  a con&~ive d e t e r m i ~ t i o n  of t i t l e  t o  l a d ;  
Comet, J. R., - Land Transfer - A t o  Criticisms, 7 Harvard L. 5. 
2k, s t a t i ng  tha t  an owner i s  e n F ~ ~ l e c  toexc lus ive  possession of land 
and the  State should see t o  it he gets it. The Boston report emphasizes 
t h a t  t he  decree m u s t  be conclusive even a s  against the  State  of 
California. See Newcomb v. - New~ort Beach, 7 Gal. (2) 393. 

5ordwel1, 7 Univ. - zs. _L. . h70, c i ted supra footnote #2. 



13. See r e p o r t  by J. Dougherty r e f e r r e d  t o  i n  footnote  #5. 

. Poivell i n  his book c i t e d  i n  footnote  #2 discusses t h e  d i f f i c u l t  
personael p r o ~ l e m  comected  with t h e  Torrens System. 

See Chapter 1 of P a r t I I I  f o r  e x a q l e  of search  method involved in 
g a t o r - g r a n t e e  system. See Home, W. S., Escrow and - Land-Title 
Procedure (19LS ). 

.. 
See Home, d .  S., Escrow and h n d  T i t l e  Procedure, Ib id ,  f o r  a --- 
desc r ip t ion  of the  t r a c t  indexes used by t i t l e  companies. 

Eordwell, F. ,  7 w. Of Chi. &. g. h70, c i t e d  supra, footnote  $2. 
Tnis a r t i c l e  en?hasizes i n a d e q ~ a t e  indexing of o f f i c i a l  recording 
sys tezs .  Coxl-des chat  an  adeqaate indexing s,vstem together  ~ i t h  a  
coxprene:lsive a c t i o n  t o  qu ie t  t i t l e  should solve t h e  prooles: of the 
dir^:ic:dties enmuntered i n  recording systems i n  t h e  Unite-: S t a t e s .  - >ee a l s ~  oz t i i s  sub>ect ,  ~ C o r n i c k ,  C. T., Fossible I m r x e x e n t s  
i n  t,? iecorZinr  Acts, 31 kg. Va. L. 2. 79. -- - 
, . 7 X i v .  of Chi. L. n. h70, m. 

Cal i forn ia  - &-<: icevlen 237. 

land T i t l e  la:, k c .  35. --- 
See t h e  following a r t i c l e s  f o r  d iscuss ion  of adverse possession and 
i ts  purpose. ~cComicic,  C .  T., 31 a. -- Va. L. -- Q. 79, c i t e d  supra, 
footnote  &7; iIaymond, 2 S.g.4.S. 139; Rood, 12 E c h .  - - -  L. H. 379. 

Chaplin, d. . 6 r d  . . 2 ,  c i t e d  supra, footnote %. 
~.. 

Chaplin, ii. b l . ,  6 liarnard -. L. h. 302, B i d ,  advocates a tax f o r  such 
an  insurance fund; P m e l l ,  d .  ti., Regis t r a t ion  of T i t l e ,  c i t e d  supra 
footnote  $2. advocates s t a t e  r egu la t ion  of t i t l e  imurance  companies 
r a t h e r  thanst; s t a t e  insurance f&d; Bordwdl, P. 7 w. of c h i .  2. &. 
L70, c i t e d  supra footnote ,&, appears t o  be i n  accord wi th  Powell 's 
s u , - e s t i o m ;  - icDoqal l ,  h::~ - -  ;ale L. &. 1125, c r i t i c i z e s  this suggest ion 
~ d e  by Powell. 




